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CHAPTER20 
Workmen's Compensation 
MAURICE F. SHAUGHNESSY 
A. DECISIONS 
§20.1. Medical benefits. "Hi there, come on down on Northeast 
Airlines, where you are treated like a guest and not just a passenger . 
. . . Come on down to Florida where the weather is always fine." So 
goes a familiar commercial heard on radio and television during the 
harsh winter months of New England. At least one industrially 
injured employee took the commercial to heart, flew to Florida, and 
then presented the workmen's compensation insurance carrier with 
the bills. 
In Levenson's Case1 the claim was for reimbursement for the ex-
penses of a trip to Florida. The employee was injured in 1949 and 
as a result he suffered from "spasmodic leg cramps and lancinating 
pain ... associated primarily with rainy, unsettled, changing weather." 
In 1962 his physician, concerned about the danger of drug addiction, 
ordered the employee to go to Florida during the months of February 
and March to avoid the cold, turbulent weather prevalent in New 
England at that time of year. The physician testified that the trips 
were "absolutely necessary medically." The employee made two 
trips to Florida during this period. The Industrial Accident Board, 
finding that the 1962 trips to Florida were a necessary part of his 
medical treatment, ordered the insurer to pay the employee the total 
amount of his expenses in connection with these trips. 
The Superior Court ruled that the employee's claim for transporta-
tion and living expenses was not within the purview of General 
Laws, Chapter 152, Sections 13 and 30. From this decree the em-
ployee appealed. He based his rights to compensation upon General 
Laws, Chapter 152, Section 30,2 and maintained that the expenses of 
MAURICE F. SHAUGHNESSY is a partner in the firm of Parker, Coulter, Daley and 
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§20.1. 1346 Mass. 508, 194 N.E.2d 103 (1963). 
2 The statute reads as follows: "The insurer shall furnish to an injured employee 
adequate and reasonable medical and hospital services and medicines if needed, 
together with the expenses necessarily incidental to such services. The employee 
may select a physician other than the one provided by the insurer; and in case he 
shall be treated by a physician of his own selection, or where in case of emergency 
or for other justifiable cause a physician other than the one provided by the 
insurer is called in to treat the injured employee, the reasonable cost of the 
physician's services shall be paid by the insurer, subject to the approval of the 
1
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the trip to Florida were reasonable medical services or were necessarily 
incidental to his medical treatment. The interpretation pressed by 
the employee had not previously arisen in the Commonwealth. 
Levenson owned a well-heated home in Newton, Massachusetts, so 
the highest court of the Commonwealth was in essence asked to 
decide whether Florida's climate would be more beneficial than a 
well-heated home in Massachusetts. Florida won. There are many 
services which, although not medical services per se, come within the 
purview of Section 30. Thus it has been held that the services of a 
nurse or trained attendant3 and massages given by a masseur4 may 
in certain circumstances be considered part of a medical service. In 
Snider's Case li reimbursement was allowed for taxi fares which were 
necessary to obtain the performance of a medical service by a doctor. 
The court in Golden's Case6 set a limit upon the medical services 
covered by Section 30; such services, it held, to be compensable must 
be rendered under the direction, control, or advice of a physician. 
Applying this rule, the Supreme Judicial Court saw no reason for 
holding as a matter of law that Sherman Levenson should not be 
reimbursed for the expenses of trips to Florida. 
In view of Levenson, the, only remaining question is to what limit 
will therapy prescribed by the medical profession be subsidized and 
paid for by the insurer. If a sophisticated physician prescribed as 
medical treatment for a psychoneurotic patient the purchase of a new 
home, a sable coat, or a world cruise would the Court consider that 
reasonable medical services? The present case was remanded to the 
Board for appropriate subsidiary findings relating to the issue of 
necessary transportation costs and the difference between the em-
ployee's normal living expenses and those incurred during his trip. 
§20.2. Filing of claims. Lupia's Case,1 decided during the 1964 
SURVEY year, turned on the issue of whether late filing of a claim had 
prejudiced the insurer. It was presented on an appeal by the em-
ployee from a final decree denying her claim for compensation in 
accordance with the decision of the reviewing board which adopted 
the findings and decision of the Single Member. 
division. Such approval shall be granted only if the division finds that the employee 
was so treated by such physician or that there was such emergency or justifiable 
cause, and in all cases that the services were adequate and reasonable and the 
charges reasonable. In any case where the division is of the opinion that the fitting 
of the employee with an artificial eye or limb, or other mechanical appliance, will 
promote his restoration to or continue him in industry, it may order that he be 
provided with such an artificial eye, limb or appliance, at the expense of the 
insurer. The provisions of ,this section shall be applicable so long as such services 
are necessary, notwithstanding the fact that maximum compensation under other 
sectipns of this chapter may have been received by the injured employee." 
3 Meuse's Case, 262 Mass. 95, 97, 159 N.E. 636,637 (1928). 
4 Haggerty's Case, 298 Mass. 466,467,11 N.E.2d 583, 584 (1937). 
Ii 3M Mass. 65, 67, 134 N.E.2d 16, 18 (1956). 
6240 Mass. 178,181.132 N.E. 726, 727 (1921). 
"§20.2. 1 1964 Mass. Adv. Sh. 1025, 199 N.E.2d 678. 
2
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The relevant facts found by the Single Member were uncomplica-
ted. On March 10, 1954, the employee fell in the hallway of a 
building in which her employer rent.ed the second floor. She imme-
diately notified her foreman, but continued to work. A month later 
she underwent surgery and returned to work in July. In October, 
1955, she again became totally disabled, and from February, 1956, 
onward she was partially disabled. The Board found that her dis-
ability was caused by injuries causally related to the fall that occurred 
in the course of her employment. 
The employee's attorney wrote the insurer of the owner of the 
building in July, 1954, claiming negligent maintenance of the 
common hallway in which the injury occurred. He also communi-
cated with the compensation insurer at various times from July, 1954, 
to December, 1956, indicating that he was claiming compensation for 
the employee. In January, 1957, he filed a request for a hearing, and 
the claim for compensation was sent to the Board in January, 1958. 
The issue presented to the Court was whether an otherwise meri-
torious claim should be barred because by late filing the insurer was 
prejudiced in any action it may have had against a third party. The 
Court found that the delay in filing the claim was prejudicial to the 
insurer and not occasioned by justifiable mistake or other reasonable 
cause. It therefore barred the claim. 
General Laws, Chapter 152, Section 41, provides: 
No proceedings for compensation for an injury shall be main-
tained unless a notice thereof shall have been given to the insurer 
or insured as soon as practicable after the happening thereof, 
and unless the claim for compensation with respect to such 
injury has been made within six months after its occurrence .... 
This section of the chapter must be read in conjunction with 
Section 44, which provides: 
Such notice shall not be held invalid or insufficient by reason of 
any inaccuracy in stating the time, place or cause of the injury 
unless it is shown that it was the intention to mislead and that 
the insurer was in fact misled thereby. Want of notice shall not 
bar proceedings, if it be shown that the insurer, insured or agent 
had knowledge of the injury or if it is found that the insurer was 
not prejudiced by such want of notice. 
With regard to the period of time in which a written claim for 
compensation must be brought, Section 49 provides in part: 
Failure to make a claim within the time fixed by Section 41 shall 
not bar proceedings under this Chapter if it is found that it was 
occasioned by mistake or other reasonable cause or if it is found 
that the insurer was not prejudiced by the delay. 
The burden of proving that the delay was not prejudicial to the in-
3
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surer is on the employee.2 Whether the employee has satisfied the 
burden of proof is a question for the Board.8 Questions of fact are 
also for the Board to decide and its findings will not be overturned 
unless they are unsupported by the evidence.4 
In Lupia, the board found that the employee immediately gave 
notice to her foreman; that a first report of injury was immediately 
filed with his insurer by the employer; that a causal relationship 
existed between the fall and the subsequent disability; and that the 
fall was received in the course of employment. Until such time as 
the statute of limitations barred the insurer from an action against 
the owner of the premises in which her employer was located, the em-
ployee had a meritorious compensation claim. But since the statute 
had run, the delay, as the Court found, was prejudicial to the insurer. 
As would be expected, ignorance of the law was no justification for the 
failure to file a claim within the statutory period. Ii 
A stringent burden is placed upon the employee in proving that he 
gave notice as soon as practicable after sustaining the injury or, in 
the alternative, of showing that the insurer was not prejudiced.6 
There must be sufficient evidence to rebut the natural inference that 
the absence of notice might well be prejudicial to the insurer.7 In 
view of the Lupia case, it now seems established that if the insurer's 
third party action is unavailable by virtue of the employee's delay in 
filing a claim with the Board, prejudice will be found and the claim 
denied. In other cases hinging on the issue of prejudice the Court has 
vacillated. In Russell's Case8 the Court found prejudice when notice 
was given ten months after the employee's death; and in Booth's 
Case9 the Court found prejudice in a delay of seven months. At the 
other extreme, a seven-year delay in filing a claim was not found pre-
judicial. lO Excuse for failure to file or for delay in filing a compensa-
tion claim was found in the following instances: When the employer 
had knowledge of the injury;l1 when treatment was rendered by the 
employer's physician;12 and when the employee considered the injury 
to be trivial but it later became serious. HI Suffice it to say that the 
requirements of notice and the filing of a claim within the statutory 
period are not mere technicalities that may safely be disregarded. 
§20.3. Suicide: Causal connection with injury. One of the most 
interesting decisions of the 1964 SURVEY year involved a suicide case. 
2 Booth's Case, 289 Mass. 322, 325, 194 N.E. 124, 125 (1935). 
8 Davis' Case, 304 Mass. 530, 533, 24 N.E.2d 541, 542 (1939). 
4 Mastrogiovanni's Case, 332 Mass. 228, 124 N.E.2d 246 (1955). 
(\ Booth's Case, 289 Mass. 322, 194 N.E. 124 (1935). 
6 In re Wheaton, 310 Mass. 504, 38 N.E.2d 617 (1942). 
7 Hatch's Case, 290 Mass. 259, 195 N.E. 385 (1935). 
8334 Mass. 680. 138 N.E.2d 286 (1956). 
9289 Mass. 322, 194 N.E. 124 (1935). 
10 Gaffer's Case, 279 Mass. 566, 181 N.E.763 (1932). 
11 Tingus' Case, 273 Mass. 453,173 N.E. 518 (1930). 
12 johnson's Case, 279 Mass. 481, 181 N.E. 761 (19112). 
18 Crowley'S Case, 287 Mass. lIB7, 191 N.E.668 (19114). 
4
Annual Survey of Massachusetts Law, Vol. 1964 [1964], Art. 23
http://lawdigitalcommons.bc.edu/asml/vol1964/iss1/23
§20.3 WORKMEN'S COMPENSATION 253 
In Oberlander's Case,l the Supreme Judicial Court, although con-
fronted with its first opportunity for interpretation of Section 26A of 
Chapter 152 of the General Laws,2 affirmed the decision of the Su-
perior Court and denied the claim for compensation on other 
grounds. 
Prior to the enactment of Section 26A in 1937, there were only 
three cases dealing with suicide decided under the Massachusetts act. 
In Sponatski's Case,s an employee sustained a personal injury when 
molten lead splashed into his eye, resulting in the loss of the eye. 
Mental derangement and hallucinations followed the injury. While 
at a hospital under treatment he leaped from a window and was 
killed by the fall. The board found that his death resulted from an 
uncontrollable impulse and occurred without conscious volition to 
produce death. In affirming these findings and awarding compensa-
tion, the Court laid down the uncontrollable impulse rule as 
follows: 
... where there follows as the direct result of a physical injury 
an insanity of such violence as to cause the victim to take his own 
life through an uncontrollable impulse or in a delirium of 
frenzy "without conscious volition to produce death, having 
knowledge of the physical nature and consequences of the act," 
then there is a direct and unbroken causal connection between 
the physical injury and the death. But where the resulting in-
sanity is such as to cause suicide through a voluntary willful 
choice determined by moderately intelligent mental power 
which knows the purpose and the physical effect of the suicidal 
act even though choice is dominated and ruled by a disordered 
mind, then there is a new and independent agency which breaks 
the chain of causation arising from the injury.4 
In Tetrault's Case/; the employee was paid compensation for a 
personal injury until the time of his death, which was three weeks 
later. He committed suicide by jumping from a bridge. While 
conceding that the evidence warranted findings that the employee 
committed suicide while insane and that the insanity resulted from 
the injury, the Court held that the evidence did not warrant applica-
tion of the uncontrollable impulse rule stated in Sponatski's Case 
and denied the claim. The third case, Ruschetti's Case,6 although 
decided after passage of Section 26A, was not governed by that section 
because the injury occurred prior to the enactment of the statute. 
The employee in this case hanged himself after his arm had been 
amputated. Again the Court denied compensation and reiterated the 
§20.!I. 1 1964 Mass. Adv. Sh. 1125, 200 N.E.~d 268. 
2 See note 7 infra and accompanying text. 
s 220 Mass. 526, 108 N.E. 466 (1915). 
4 Id. at 5!10, 108 N.E. at 468. 
I) 278 Mass. 447, 180 N.E. 231 (1932). 
6299 Mass. 426, 13 N.E.2d 34 (1938). 
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distinction between suicide by conscious volition (Tetrault's Case) 
and suicide resulting from an uncontrollable impulse (Sponatski's 
Case). 
In 1937 Massachusetts amended its statute by enacting Section 26A 
which states: 
Dependents shall not be precluded from recovery under this 
chapter ... for death by suicide of the employee, if it be shown 
by the weight of the evidence that, due to the injury, the em-
ployee was of such unsoundness of mind as to make him irres-
ponsible for his act of suicide.7 
The issue as to whether Section 26A extended recovery to cases of 
suicide by conscious volition rather than merely codifying the Spon-
atski rule had not arisen in any pre-1964 case. Thus, Oberlander's 
Case gave the Supreme Judicial Court its first opportunity to interpret 
the statute. 
In this case the employee committed suicide by hanging. He had 
been employed by a firm engaged in designing, making, and install-
ing stained glass windows. In performing his duties he was frequently 
obliged to make trips out of town. In 1943, while working on an out-
of-town job, he injured a finger and was out of work for nine and one-
half weeks. He then resumed his employment, but during the two 
years preceding his death he developed a dislike for out-of-town work 
and became despondent when apprised of an impending trip. He 
stopped working on January 8, 1954, and for the next three weeks was 
"very troubled." On January 31 he committed suicide. 
His widow brought a claim for compensation, alleging that her 
husband's suicide resulted from a personal injury "arising out of and 
in the course of his employment."8 The Single Member dismissed the 
claim. The Industrial Accident Board, in reviewing, made findings 
of its own and reversed the decision of the Single Member. On certi-
fication to the Superior Court, a decree was entered dismissing the 
claim for compensation, and the claimant appealed. 
In order to recover, the claimant first had to persuade the Court 
that the employee's mental disorder was a "personal injury" under 
the act. The Court assumed that it was for the sake of discussion 
without ruling upon the point.1I Next she had to show a causal con-
nection between employment and the employee's mental condition. 
A psychiatrist, Dr. Gardner, called by the claimant testified at the 
hearing that there was a relationship between the deceased's employ-
ment and his death. He based his opinion on alternative theories: 
One theory was that the employee's injury to his hand in 1943 
"caused a neurosis and fear of injury." The other was that the "em-
7 G.L., c. 152, §26A, inserted by Acts of 1937, c. 370, §2. 
8 G.L., c. 152, §26, as inserted by Acts of 1911, c. 751, pt. II, §1: "If an employee 
... receives a personal injury arising out of and in the course of his employment, 
he shall be paid compensation." 
II 1964 Mass. Adv. Sh. 1125, 1128-1129,200 N.E.2d 268, 271. 
6
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ployee had developed a male climacteric; a depressive reaction 
[due to] change of life" which would be aggravated by a fear of 
outside work.lO 
To this the Court said, in part: 
We think that Dr. Gardner's ultimate OpInIOn as to causal 
relationship, although clothed in the garb of probability, rests 
on foundations which, when analyzed, are no more than possi-
bilities. To endow opinion evidence with probative value it 
must be based on something more than that.ll 
Since the claimant's case must fail if the causal connection between 
the employment and the employee's mental condition is no more than 
a possibility,12 the Court affirmed the decision of the lower court. At 
the close of its opinion the Court noted: "In view of this conclusion 
we do not reach questions arising under §26A."13 Thus, the Court 
lost its first opportunity to decide whether Section 26A affirms or re-
verses the Sponatski rule. 
In forty-one states suicide may be a defense against a dependent's 
compensation claim,14 Under the majority rule suicide is not com-
pensable unless the dependents can prove that an industrial accident 
occurred, that insanity was caused by the resulting injury, and that 
the employee acted on an uncontrollable impulse without appreciat-
ing the consequences of his suicidal act. This, in effect, is the 
Sponatski rule. 
In Ohio, in Burnett v. Industrial Commission,15 an employee's 
mind was deranged as a result of an injury, and he committed suicide 
by shooting himself. The deceased's act was found to be involuntary 
and wholly without volition. The award to the dependents was 
affirmed. Minnesota likewise follows the uncontrollable or irresistible 
impulse theory. In a 1960 case16 a truck driver while in the course of 
his employment struck a pedestrian, throwing him about eighty feet. 
The employee truck driver was arrested, pleaded guilty to a charge of 
reckless driving, and paid a fine. Following this he became nervous 
and perturbed. One week later he slashed his wrists and drove a 
knife into his heart. Under the Minnesota Workmen's Compensa-
tion Act a self-inflicted death precludes the award of death benefits to 
the dependents. The Minnesota court ruled that this provision had 
no effect when the suicide was the product of an irresistible impulse. 
Without question, the majority rule as laid down by Sponatski 
applies the tort standard of intervening cause, i.e., that an unforesee-
able intervening act which produces an unforeseeable result will 
10 Id. at II27, 200 N.E.2d at 270. 
11 Id. at II30-II31, 200 N.E.2d at 272. 
12 Ruschetti's Case, 299 Mass. 426, 431, 13 N.E.2d 34, 37 (1938). 
13 1964 Mass. Adv. Sh. II25, II31, 200 N.E.2d 268, 272. 
141 Larson, Workmen's Compensation Law §36.00 (1952). 
1587 Ohio App. 441, 93 N.E.2d 41 (1949). 
16 Anderson v. Armour Be Co., 257 Minn. 281, 101 N.W.2d 435 (1960). 
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relieve a negligent party from liability.17 The theory may be that 
since suicide is a common law crime, the voluntary commission of 
this crime by the employee breaks the chain of causation. In Rus-
chetti's ease18 the Supreme Judicial Court said: "The chain of causa-
tion was broken by the voluntary though insane choice of the injured 
person to die." New Jersey has ruled19 that " ... the intentional act 
of the decedent broke the causal connection even though the brain 
was injured by the blow suffered in the course of the employment." 
On the other hand, a minority of courts rejects the view that 
voluntary suicide is an intervening act. In those j~risdictions which 
follow the minority rule, the courts are departing from the original 
requirement that suicide must occur without the deceased's knowledge 
that he was taking his own life. The minority rule is that if the 
injury causes insanity and the insanity leads to suicide, then the de-
pendents are entitled to benefits under the act. The Florida and 
English courts have applied this test.20 Illinois, in 1962, joined the 
minority of jurisdictions by rejecting the "uncontrollable impulse or 
a delirium of frenzy" rule. In the particular Illinois case,21 the em-
ployee suffered a back injury and underwent a laminectomy. Follow-
ing the operation he suffered severe pain and nine months later 
killed himself with a shotgun. The court, while taking note of 
theories based on volition, nevertheless held the death compensable. 
Whether Massachusetts, by enacting Section 26A has joined the 
growing list of jurisdictions which reject the Sponatski rule remains a 
question, at least for the present. Both the Court and the briefs of 
both parties in Oberlander acknowledged the fact that Section 26A 
was enacted in response to the Sponatski case, but no attempt was 
made to face the issue directly.22 
Another issue raised by Section 26A concerns the burden of proof 
upon the claimant necessary for recovery under that section. Under 
Section 26A it becomes incumbent upon the dependents seeking 
compensation to show "by the weight of the evidence"28 that the 
death by suicide was owing to a personal injury within the meaning 
of the Workmen's Compensation Act. The words "weight of the 
evidence" appear nowhere else in the act. The only other mention 
of evidence in Chapter 152, in terms of its sufficiency of proof, is in 
Section 7A, which reads in part: "Where the employee has been 
17 Prosser, Torts 266-280 (2d ed. 1955). 
18299 Mass. 426, 13 N.E.2d 34 (1938). 
19 Konazewska v. Erie R.R., 132 N.J.L. 424, 41 A.2d 130 (1945). 
20 1 Larson, Workmen's Compensation Law §36.30 (1952). 
21 Harper v. Industrial Commn., 24 Ill. 2d 103, 180 N.E.2d 480 (1962). 
See also Trombley v. State, !l66 Mich. 649, 115 N.W.2d 561 (1962), where an 
equally divided court upheld an award of compensation to an employee who shot 
himself after driving to a secluded spot. The three affirming justices rejected the 
Sponatski rule. 
22 See the Court's opinion, 1964 Mass. Adv. Sh. 1125, 1128 n.l, 200 N.E.2d 268, 
271 n.l. See also Claimant's Brief, pp. 12-13; Insurer's Brief, p. 16. 
23 See note 7 supra and accompanying text. 
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killed ... it shall be presumed, in the absence of substantial evidence 
to the contrary .... "24 This wording has been defined so that a 
claimant can recover if the evidence is " ... such 'as a reasonable mind 
might accept as adequate to support a conclusion.' "25 Whether the 
legislature intended to require a greater burden of proof under Section 
26A than is required in all other types of workmen's compensation 
cases26 was also left undecided by the Court in Oberlander. This 
and other questions raised by Section 26A may well be decided during 
the next SURVEY year, because there are several suicide cases pending 
before the Industrial Accident Board. 
B. LEGISLATION 
§20.4. Study commission. During the 1964 SURVEY year there 
was a paucity of legislation concerning workmen's compensation. 
Apart from the perennial changes in the benefit structure, the most 
significant enactment by the General Court was a Resolve1 providing 
for a special commission composed of fourteen members, including two 
from the Senate, three from the House of Representatives, and seven 
appointed by the Governor. Its function is "to make an investigation 
and study of the Workmen's Compensation System in the Common-
wealth with a view toward increasing benefits for employees, reducing 
premiums for industry, providing a speedier and more efficient ad-
ministration of the Workmen's Compensation Law, and reducing the 
backlog of claims now pending before the Industrial Accident Board." 
If even a fraction of these aims are accomplished, the commission will 
deserve the grateful thanks of both industry and the injured employee. 
During 1964 there occurred, nationwide, two million fifty thousand 
industrial accidents, representing an increase of thirty thousand from 
the previous year. Each year an increased number of claims is filed 
with the Massachusetts Industrial Accident Board, resulting in a 
longer waiting period before a case is assigned for trial. 
§20.5. Dependency benefits. General Laws, Chapter 152, Section 
31, has been amended for the third time in the past five years to 
increase the rate of compensation to the unmarried widow or widower 
of a deceased employee, this time from $35 to $40 a week.1 This is 
an improvement of course, but it still seems slightly incongruous that 
an injured employee can collect $53 a week,2 but that if he dies his 
widow receives only $40 a week. 
§20.6. Proposed legislation. House Bill No. 2648 of 1964 pro-
posed a statutory prohibition of the use by an insurer or self-insurer 
24G.L., c. 152, §7A, inserted by Acts of 1947, c. 380. 
25 Goddu's Case, 323 Mass. 397, 401, 82 N.E.2d 232, 234 (1948). 
26 See Insurer's Brief, pp. 16-20. 
§20.4. 1 Resolves of 1964, c. 108. 
§20.5. 1 Acts of 1964, c. 446. 
2 G.L., c. 152, §34. 
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of evidence obtained as a result of a claimant's attending a rehabilita-
tion center with which the insurer had some connection, unless the 
claimant was represented by counsel at the time he attended. This 
bill failed of enactment by being referred to the next annual session. 
An attempt was also made to amend General Laws, Chapter 152, 
Section 36(i), to give 175 weeks compensation for the loss of each 
bodily function other than hearing or sight. 1 The present subsection 
grants this amount of compensation only for the loss of all bodily 
functions. This was one of the bills referred to when the special 
commission was established by Chapter 108 of the Resolves of 1964.2 
§20.6. 1 House Doc. No. 2367 (1964). 
2 See §20.4 supra. 
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